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epigram that "a negotiable bill or note is a courier without luggage" u 
has lost much of its aptness of application since 1846. Negotiable 
instruments today are allowed to carry considerable luggage which 
formerly would have destroyed their negotiability. It may well be that 
practical commercial necessity or desirability will sooner or later bring 
about a statutory change rendering a note secured by a mortgage 
negotiable in spite of the provisions of section 726 of the Code of Civil 
Procedure. 

W. W. F. Jr. 

Bona Fide Purchasers for Value: Burden of Proof. — In the case 
of Smith v. Newberry Company, 1 the District Court of Appeal lays 
down the rule that one who defends a suit to quiet title on the ground 
that he is a bona fide purchaser for value, without notice, must as- 
sume the burden of proving that he paid the purchase price in good 
faith, without notice, actual or constructive, of the plaintiff's claim. 
This rule is in entire accord with a well established line of California 
cases, 2 and is, we believe, correct on principle, but, upon the bare state- 
ment made in the case under comment, its soundness may not improb- 
ably be questioned by the reader who has not a full acquaintance with 
the general subject involved. One is apt to assume that the burden 
of proof in a given case is upon the plaintiff, probably because com- 
plaints and subsequent pleadings are usually so drawn that this con- 
sequence ensues, 3 and to apply this formula without stopping to con- 
sider particular circumstances. 

The principle on which the determination of the onus probandi 
rests is that the point in issue should be proved by the party who 
asserts the affirmative, — a principle which, in its turn, depends upon 
the theory, not that it is impossible to prove a negative, but that a 
negative does not admit of the direct and simple proof of which an af- 
firmative is capable. 4 Upon application of this elementary test the 
solution of the question with which we are concerned should readily 
be reached. 

The suit to "quiet title," 5 as it may be brought under the pro- 
visions of the California Code of Civil Procedure, 6 bears an apparent 



11 Overton v. Tyler, (1846) 3 Pa. 346, 45 Am. Dec. 645. 

1 Decided March 19, 1913; 16 Cal. App. Dec. 804. 

2 Kenniff v. Caulfield, (1903), 140 Cal. 45, 73 Pac. 803; Beattie v. 
Crewdson, (1899), 124 Cal. 577, 57 Pac. 463; County Bank v. Fox, 
(1897), 119 Cal. 61, 51 Pac. 11; Wilhoit v. Lyons, (1894), 89 Cal. 409, 33 
Pac. 325; Eversdon v. Mayhew, (1884), 65 Cal. 163, 3 Pac. 641. 

3 Jones on Evidence, 2nd edition, sec. 179; 1st. edition, sec. 177. 

*Willett v. Rich, (1886), 142 Mass. 356, 56 Am. Rep. 684, 7 N. E. 
776; 1 Greenleaf on Evidence, sec. 74, and cases cited; and see sec. 1869 
Code of Civil Procedure of California. 

5 Loosely so-called, for it proceeds upon wholly different principles 
than the suit to quiet title in the equity practice. See Castro v. Barry, 
(1889), 79 Cal. 443, 445, 446, 21 Pac 946. 

6 Code of Civil Procedure of California, sec. 738. 
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analogy to the ordinary suit in equity, in which the plaintiff, holder of 
the equitable title, brings his suit against the defendant to have the 
legal title decreed to be subject to his equity. It is important to 
observe, however, that the pleadings in the respective suits differ 
materially. 

In the former all that the plaintiff need set up in his complaint are 
his rights in the property to which he makes exclusive claim, and the 
fact that the defendant claims some right or interest therein adverse 
to him. 7 In the latter an essential element of the complaint is a 
charge that the defendant is privy to plaintiff's equity, or is fraudulently 
claiming adversely to him. 8 As to who shall bear the burden of proof 
in cases of this class there is a considerable conflict of authority, 9 with 
perhaps a slight balance in favor of placing it upon the defendant, 
"and this view is countenanced by the fact that otherwise the plaintiff 
may be required to allege and prove a negative. It seems, however, 
that the plaintiff clearly has no case against the defendant until it is 
made to appear that the latter is privy to the plaintiff's equity; and, if 
so, the burden is on the plaintiff to allege and prove that the defendant 
had notice in fact of his equity, or that he paid no value, and so 
had notice in law." 10 

In the class of cases arising under the California statute, under which 
a charge of fraud or inequity against the defendant is unnecessary, 
a different situation arises. In these cases a defense which sets up 
that the defendant is a bona fide purchaser for value, without notice, 
is rather in the nature of a cross-complaint than a denial of the plain- 
tiff's allegations. A mere general denial, though it would of course 
defeat the plaintiff's action, would likewise accomplish for him the end 
desired, namely, the elimination of a cloud existing because of the 
supposed adverse claims of the defendant. The defense of bona fide 
purchase clearly constitutes a new affirmative case, 11 the burden of proof 
of which must be borne by the defendant, who now becomes the ag- 
gressor. 

It may be observed upon reviewing the California cases, that they 
recognize no distinction between the situation where the plaintiff has 
made a specific charge of fraud or inequity against the defendant, and 
that situation where he has simply asserted that the defendant claims 
adversely to him. At first blush this would seem to indicate that 
the distinction we have attempted to draw is an invalid one. It has not, 
however, been so regarded by the Supreme Court, which has held it in- 



7 Castro v. Barry, (1889), 79 Cal. 443, 21 Pac. 946, and cases cited. 

8 See Castro v. Barry, supra; Eangdell on Equity Pleading, pp. 211- 
212; Perkins v. Hays, (1812), Cooke, (Tenn.), 163, S Am. Dec. 680. 

9 39 Cyc. 1780; Dundee Realty Co., v. Leavitt, (1910), 87 Neb. 711, 127 
N. W. 1057, 30 L. R. A. (N. S.) 389; Kimball v. Houston Oil Co., 
(1907), 100 Tex. 336, 99 S. W. 852. 

10 Langdell on Equity Pleading, page 212. 

"Eversdon v. Mayhew, (1884), 65 Cal. 167, 3 Pac. 641; Boone v. 
Chiles, (1836), 10 Pet. (U. S.) 177, 211. 
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applicable solely on the ground that, since under our statute it is un- 
necessary for the plaintiff in any case to set up more than the fact of 
defendant's adverse claim, any further particularization is mere surplus- 
age. The presence of such surplusage should not, of course, cast an 
additional burden on the plaintiff. 12 

J. U. C, Jr., 

Boundaries: Effect of Acquiescence in Agreed Boundary Line. — In 

Clapp v. Churchill, x a late case involving the title to a narrow strip of 
land between the survey line and a fence which had been maintained by 
the defendant as the true boundary for over five years, Justice Hen- 
shaw, Melvin and Lorigan, J. J., concurring, ruled (a) that acquies- 
cence in a boundary line thus marked could be considered only as 
evidence of an earlier agreement; hence only where a formal agree- 
ment would have been valid; and (b) a formal agreement fixing such 
line would not be valid unless both parties were shown to have be- 
lieved the line uncertain. 

We submit that both these rulings conflict with many previous de- 
cisions of the Court, which recognize that a boundary line may be 
fixed by agreement, not only in cases of uncertainty, 2 but also in 
cases of dispute. 3 

The Court's ruling as to acquiescence seems a confusion of the 
doctrine of marked boundaries with the "lost grant" theory of pre- 
scription; but the fixing of boundaries, whether by agreement or by 
acquiescence, gives a right to the holder entirely distinct from a 
prescriptive title. 4 The possessor holds by the legal title, the lines 
marked on the ground attaching themselves to the calls of his deed. 6 
It has even been held that once this right has attached the possessor 
holds such a strip adversely without payment of additional taxes there- 
on, it having become a part of his original tract. 6 

Acquiescence adds nothing to the validity of a line once validly 
agreed upon, r but, by itself, if continuing for a period equal to that 
of prescription, acquiescence has the same effect as an agreement. 8 
In holding this the courts have disregarded the presence or absence of 
uncertainty or dispute. 9 To constitute acquiescence there must be 



12 Bell v. Pleasant, (1904), 145 Cal. 410, 78 Pac. 957. 

*45 Cal. Dec. 249 (Feb. 28, 1913). 

2 Silvarer v. Hansen, (1888) 77 Cal. 579; 20 Pac. 136; Thaxter v. 
Inglis, (1898) 121 Cal. 593; 54 Pac. 86; Dierssen v. Nelson, (1903) 138 
Cal. 394 - 71 Pac. 456. 

8 Western Union Oil Co. v. Newlove, (1905) 145 Cal. 772; 79 Pac. 
542. 

* Brown v. Leete, (1880) 2 Fed. 440. 

<s Young v. Blakeman, (1908) 153 Cal. 477; 95 Pac. 888. 

6 Price v. DeReyes, (1911) 161 Cal. 484; 119 Pac. 893. 

'Hastings v. Stark, (1868) 36 Cal. 122. 

8 Sneed v. Osborn, (1864), 25 Cal. 619; Columbet v. Pacheco, (1874), 
48 Cal. 395; Johnson v. Brown, (1883), 63 Cal. 391; Quinn v. Windmiller, 
(1885), 67 Cal. 461, 8 Pac. 14. 

» Columbet v. Pacheco, (1874), 48 Cal. 395. 



